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Commerce Clause

"To regulate Commerce with 

foreign Nations, and among the 

several States, and with the 

Indian Tribes." 



Equal Protection Clause,

14th Amendment

 Prohibits a state from denying any person 

within its territory the equal protection of 

the laws.

 Federal Government must do the same, 

but this is required by the Fifth 

Amendment Due Process.

https://www.law.cornell.edu/wex/federal
https://www.law.cornell.edu/constitution/billofrights#amendmentv
https://www.law.cornell.edu/wex/due_process


Rational Basis

Rational basis review.  Is the law 

“rationally related” to a “legitimate” 

government purpose. 

https://www.law.cornell.edu/wex/rational_basis


Strict Scrutiny

 Strict scrutiny;: the government must 

prove that the law is narrowly tailored 

to advance a compelling government 

interest.

 “suspect class” or burdens one’s right 

to exercise a “fundamental right.”

https://www.law.cornell.edu/wex/fundamental_right


Morton v. Mancari

 Morton v. Mancari (rational basis test)

 Gov’t purpose must be “legitimate”

 Means used must be “rationally related”

 Political Relationship Between US and Tribes

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiHlbW3mL3dAhWNTt8KHZaVCGoQjRx6BAgBEAU&url=https%3A%2F%2Fwww.google.com%2Furl%3Fsa%3Di%26rct%3Dj%26q%3D%26esrc%3Ds%26source%3Dimages%26cd%3D%26ved%3D%26url%3Dhttps%253A%252F%252Fwww.lawbookexchange.com%252Fpages%252Fbooks%252F64905%252Fthomson-reuters%252Funited-states-code-annotated-title-25-indians-1-end-5-books%26psig%3DAOvVaw1h3EodcyXcATbUBBD8df1q%26ust%3D1537107117586523&psig=AOvVaw1h3EodcyXcATbUBBD8df1q&ust=1537107117586523
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiHlbW3mL3dAhWNTt8KHZaVCGoQjRx6BAgBEAU&url=https%3A%2F%2Fwww.google.com%2Furl%3Fsa%3Di%26rct%3Dj%26q%3D%26esrc%3Ds%26source%3Dimages%26cd%3D%26ved%3D%26url%3Dhttps%253A%252F%252Fwww.lawbookexchange.com%252Fpages%252Fbooks%252F64905%252Fthomson-reuters%252Funited-states-code-annotated-title-25-indians-1-end-5-books%26psig%3DAOvVaw1h3EodcyXcATbUBBD8df1q%26ust%3D1537107117586523&psig=AOvVaw1h3EodcyXcATbUBBD8df1q&ust=1537107117586523


FY 2017 Signing Statement

 My Administration shall treat provisions that 

allocate benefits on the basis of race, ethnicity, 

and gender (e.g., … Division K, under the 

heading “Native American Housing Block 

Grants”; …) in a manner consistent with the 

requirement to afford equal protection of the 

laws under the Due Process Clause of the 

Constitution’s Fifth Amendment.

 Donald J. Trump,

May 5, 2017.



CMS “Civil Rights” Concern

 On January 17, 2018, CMS Director Brian Neale 

wrote that CMS could not approve exempting 

IHS beneficiaries from mandatory Medicaid 

work and community engagement requirements. 

because CMS is “concerned that

requiring states to exempt AI/ANs could raise 

civil rights concerns.”
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INDIAN HEALTH CARE 

IMPROVEMENT ACT

 Bush DOJ releases “white paper” opposing bill -

Uses Adarand Case – argues Urban Indian 

programs are unconstitutional

 One Senator questions “Why is there a separate 

Indian Health Service?” Isn’t this race-based 

legislation?”



Indian Child Welfare Act

 Supreme Court in Baby Veronica limits 

application of the Indian Child Welfare Act

 Four briefs argued that ICWA was 

unconstitutional. 

 The decision, a concurrence and the dissent all 

referenced the question of whether ICWA was 

constitutional, although the decision was not 

decided on that point.  



Texas v. Zinke

 Judge interested in the equal protection 

arguments. 

 Asked Feds what the Supreme Court had meant 

when it referred in Adoptive Couple to possible 

“equal protection concerns,” 

 Asked about language in both Mancari and 

Cayetano that seemed to limit the Mancari 

“political classification” principle to on- and 

near reservation Indians. 



Texas v. Zinke

 He asked Feds to argue how ICWA might 

survive strict scrutiny if the court held that it 

operated on the basis of race; 

 Feds said they would want additional time to 

brief this issue, 

 Judge noted that Plaintiffs had briefed strict 

scrutiny and that Defendants had not



Justice Clarence Thomas
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U.S. v. Lara, April 19, 2004

 Justice Thomas:  “As this case should make clear, the time has 

come to reexamine the premises and logic of our tribal 

sovereignty cases … In my view, the tribes either are or are not 

separate sovereigns, and our federal Indian law cases untenably 

hold both positions simultaneously.”

 “I do not necessarily agree that the tribes have any residual 

inherent sovereignty…”

 “I cannot agree that the Indian Commerce Clause provides 

Congress with plenary power to legislate in the field of Indian 

affairs . . . And I would be willing to revisit the question.”





Upper Skagit v Lundgren

 Justice Ginsburg:  “Is it not the case that no 

other political entity would be immune from 

such a – from such a quiet title suit, not the 

United States, not a state of the United States, 

not a foreign government? So you are claiming a 

kind of super-sovereign immunity for the tribe 

that no – no one else gets.”
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ARE INDIAN PREFERENCES 

“UNCONSTITUTIONAL”?

 So says the President of the Mountain States 

Legal Foundation – William Perry Pendley

 Adarand v. Pena (Equal Protection strict scrutiny 

test)

 Gov’t purpose must be “compelling”

 Means used must be “narrowly tailored”
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Justice Kennedy Scorecard

5 Pro & 3 Against

CASE

Dollar General Corp. v. Mississippi Band 

of  Choctaw Indians (ASSUMED)

U.S. v. Bryant

Nebraska v. Parker

Michigan v. Bay Mills Indian Cmty

Adoptive Couple v. Baby Girl

Match-E-Be-Nash-She-Wish Band v. 

Patchak

Salazar v. Ramah Navajo Chapter

U.S. v. Jicarilla Apache Nation



Kavanaugh on Native Hawaiians



Bluejackets of the USS Boston 

during overthrow of Hawaiian 

Kingdom - 1893
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Native Hawaiian Recognition

 Rhetoric used to defeat Native Hawaiian bill could 

arguably be applied to Indian tribes:

 Hawaiian recognition undermines belief that we are one 

people among many

 Establishing a Native Hawaiian government would give its 

citizens rights other Americans do not have

 Native Hawaiian recognition is racially divisive
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Statement of Bush Administration 

Policy

 Issued October 22, 2007

 “The Administration strongly opposes passage of H.R. 
505….’we must … honor the great American tradition 
of the melting pot, which has made us one nation out 
of many peoples.”

 “H.R. 505 raises significant constitutional concerns that 
arise anytime legislation seeks to separate American 
citizens into race-related classifications rather than 
according to their own merits and essential qualities.”



Violence Against Women Act

 VAWA Tribal Provision

 Partially Overturns Oliphant Case



Women – VAWA Tribal Provision

 Greatest lobbying triumph for Indian Country in 

decades

 Tremendous resistance . . . On allegedly 

constitutional grounds: Senator Kyl: "by 

subjecting individuals to the criminal jurisdiction 

of a government from which they are excluded 

on account of race," the tribal jurisdiction 

provision "would quite plainly violate the 

Constitution’s guarantees of Equal Protection 

and Due Process." 



Senate Indian Affairs Committee 

“No” Votes – A Different View of 

Tribal Sovereignty

 Senator John Barrasso

 Senator  John McCain

 Senator John Hoeven

 Senator Deb Fischer



Distinctions between citizens solely 

because of their ancestry are by their 

very nature odious to a free people 

whose institutions are founded upon 

the doctrine of equality. 



Termination Thinking

 Whereas it is the policy of Congress, as rapidly 

as possible, to make the Indians within the 

territorial limits of the United States subject to 

the same laws and entitled to the same privileges 

and responsibilities as are applicable to other 

citizens of the United States, to end their status 

as wards of the United States, and to grant them 

all of the rights and prerogatives pertaining to 

American citizenship.... 



 Whereas the Indians within the territorial limits 

of the United States should assume their full 

responsibilities as American citizens: Now 

Therefore …









Senator Paul Rand

 S.162 -- Cut Federal Spending Act of 2011 (Placed on Calendar Senate - PCS)

 Mr. PAUL introduced the following bill; which was read the first time 

 Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,

 SEC. 7. EDUCATION.

 All Department of Education programs are defunded effective on the date of enactment of this 
Act, except for the Pell grant program which shall be capped at $16,256,000,000.

 SEC. 9. HEALTH AND HUMAN SERVICES.

 (a) 

 (3) INDIAN HEALTH SERVICE- Amounts made available to the Indian Health Service for 
fiscal year 2011 are reduced by $650,000,000.

 SEC. 11. HOUSING AND URBAN DEVELOPMENT.

 (a) Defunding- Except as provided in subsection (b), all accounts and programs of the 
Department of Housing and Urban Development are defunded effective on the date of 
enactment of this Act.

 (b) Transfer- Effective on the date of enactment of this Act, Veteran housing programs 
administered by the Department of Housing and Urban Development are transferred to 
Department of Veterans' Affairs.

 SEC. 12. INTERIOR.

 (5) REPEAL- All accounts and programs of the Bureau of Indian Affairs are defunded effective 
on the date of enactment of this Act.



Tribal Leaders Defy “Progress of 

Civilization” Tympanum
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