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DEPARTMENT OF HEALTH AND 
HUMAN SERV;CES 

Public Health Service 

·· 42 CFR Part 36 

Indian Heaith; Persons To Whom 
Services Will Se Provided 

AGENCY: Department of Health and 
Human Services. 
ACTION: Notice or proposed rulemaking. 

Serving non-ffidians under this authority •.vou!d·it be admir:istrativeh· fess:ble for 
is justified in t}tose situations where the the lHS to adept such a test. 
healt..i) of the non-Indian is so closely The proposed amencL"nar.t also 
interrelated with the health of Indian specifically extends eligibility :or 
persons that serving the nor.-Indian n:ay services :o the non-Indian s::niving 
be reasonably '\iewed as furtheri!lg the spouse of an eligibile India:1 who 
statutory purpose of conserving the continues to live in tb.e !.:J.dian 
health of Indians. communitv sel'\·ed and who has not 

The current regulation publisbed L-1 remarri2d-an ineligible person. This is in 
1956 extends eligibility to the non-L-:dia.'1 accord with a longsta.::ding iHS practice 
wife of an eligible Ll'ldian on the basis to interpret the term "ncn-bdian wives ·· 
that her health is integral to the health. in the current regulation as L"'lcludir.g 
of the rest of the familv. In addition. an wives in the above 
IHS manualnrovision "suecifies that non- circ::m. sta..,_ ces. "Once. again. we b_elic:ve 

SUMMARY: This notice proposes two · • uffi 
Indian denendentmembers of an that tnere 1s a .s· !Clent ccr:.'1e:t:on changes in cUJ.-rent regulations (42 CFR · 

36.12).goveming who will be considered Indian's household are eligibie for between tbe proposed policy and the 
services. In -nractice; the IHS has served stat'.ltOl"J purpose oi conservil16 tbe · 

eligible for services from the Indian non-India.i stepchildren and adopted . health of lb.e Indians. 
Health Service (IHSJ- . . children of an eligible Indian under that The proposed amendment alSo 

1- .Ac:common revision of provision.. . ... · · . constitutes a "common sense" reviSion 
format; . ·· .· · . The proposed ·amendment would of the format of 42 CFR 36:12 as part of 

2. A substantive change in the ' · update the regulation to eliminate the .Department of Health and Human 
eligibility of non-Indians for health discrl!r.ination based on sex and to Services (HHS) response to Executive 
·services. This latter change would · include-certain me.::nbers of an eligible Order No. 12044, · 
-expand eligibility to irl.ciude the non- Indian's household; Under the proposal Gove!'Ill:lent Reg>..Jlations." The HHS 
Indian spouse (husband or wife) ofan the non-Indian spouse (husband or wife) program is known as '.'Operation 
eligible b.dian residing· in the Indian's of an eligible Indian residing in the Common Sense:· and has goal of 

- household instead of only the non- . . Indian's household will be considered improving.the clarity of tb.e lang>.lage 

f 
·Indian wife. In addition. the proposal eligible.-Also, u.."lder the proposal other- in regulations. No substantive 
would include in limited cases other ·- non-Indian members of the Indian's ' change with respect to the eligibility of 

'
. . non-hlclians residi.n.g in the household of - immediate family who are residing with Indians for IHS services is made or 

an eligible Indian. and ti.e·non-Indian · the Indian-that is stepchildren. ., intended.. . 
su.'"Ving spouse who continues to live in adopted children, a!ld the separated or .: Pending issuance of final regulations, · 
the b.dian commun.i!Y .. cmd does not · · divorced parent in the case of an Indian the iHS will cor..sider t':;e non-b.dian · , 
remarry an ineligible persoiL .. ··· child-would be served because their husband of an eligible Ir.dian residing 

. DATES: Comments on the proposedr.Jle . health may be presumed closely related with the Indian as eligible for servfces . . 
·:. must be received on or before February to the health of the Indian(s) in.the . despite exclusion of non-Indian 

17, 1981. In addition, public meetings family. Serving them may be reasonably · nus bands under the c.me:1t reg-..:.lation. 
wili be held in each of the IHS areas at viewed as furthering the statutory · · This course of action will avoid 
which the public wlll be invited to purpose of consening the health of . clisc:imination based on sex pendi>!g 
express their views. These public, L'1dians. - · issuance of the fmal rule. 
meetings will be advertised locally and Beyond the i.m.mediate family {mother, · The Office of Management and Budgc:t 
held during the period f:orn the date of . father and cliildren), the prop-osed Circular A-95, E•aluation, · 
publication of this notice to February 17, ·· regulation does not attempt to spec' ... i'y Re\iew, and CoordL'!ation of FederaL 
1981. · othernon-India.1s residing in an eligible and Federally Assisted ?rograJns aLd 
ADDRESS: Ac!dress"'written coniintmtSto: ·. Indian's household who ·will be Projects, is ·not applicable to this notice . . J - - Cl ' · ·lndi c al•'- · · CO!lside:::ed eligible. Instead t:ie _-n8 ..., ... Octobe.• · r- J.VJI. :Kl<.;.uc.i;u •. .J.'VlC an.=e w .. _JJ """"' vv. ""'-

J' Service, Room 6A-20, 5600 F"'tsl:;.ers Lane, .. proposed regulation requires that the JuliU8 B. Richmond, 
Roc'.-· ..;lle. !1,_, •,, .,,., eo--ent· . IHS medical officer in ·charge will .. .. .. . s r I. '"" ............. " ' · if · · '1, . .. : n!JS:stait! 
will be available for public i.r.spection at:. aetermme PLO\"l...i..o ser-Vlces to t..e 
h · · 'dr fr · non-Indian is necessary to conserving · Approved: DecemberS. 1it6C. 

t .1s aa ess o:n 8:30a.m. to 5:00 p.m. • th h 'th f di h h ,_, p · · R • H · · 
2 weeks . e ea1 o In in tbat ouse :Jt.,oa. ooerts arns, 

publication .of this notice. The public · For example, the medical officer in &cre:ar;r. 
meetin:;s will be held at times and . . charge might determine that ser.ing a Title 42. Subpa:t B. Part 35, 
I ti h .. h .,1 b db non-Indian will prevent the spread of paragraphs (aJ' 35.12, Code of Federal 
oca ons w, IC Wli e announce · Y •· commu..-llcable disease in househoid 

the local IHS Area or Program Office. Resulatio:lS is re\'ised "to re2d as 
or that sef"ing e non-bdian may be foliows: 

FOR F"<JRTHER INFORMATION CONTACT: essential to maintaL"'ling adequate ::hild 
Richard J. Indian Health care in the household.· 
Service, 56CO Fishers Lane, Rochille. We do not propose using financial 
Maryiand 20857: Telephone (301) 443- dependency es the criteria for eligibility. 
1115. · The IHS Manual (§ 2-1.2) in describing 

!NFORI.lATrON: Except in 
emergencies or by special statutory 
provision. non-Indians may be by 
the IHS only as an adjunct to carrying 
out the statutory authority to conserve 
the heafth of Indians [23 USC 13 (Snyder 
Act) an_d 42 USC 2001 (Transfer Act)). 

persons to whoc services may be 
pro\'ided refers to non-L"ldian 
dependents of an eligible Ir.dia::1 residi..-:g 
in the Indian's household, but in practice 

·this has meant only ste?-children and 
adopted children. No financ!d 
dependency test has been applied; ncr 

§ 35.12 Person to whom serv:ces will b-= 
provid-ed •. 

(a) Eligibility· .. (1) You a=e etgibic fer 
avaiiab!e sel'\'ices. as ;::edi::a!!v 
bdicated. if rou are of I.-:cian descer:t 

_and belor:g to the Indian 
ser·.·t-d by tr.e local faciiities and 
prog:-am. 

(i] Ge:-:.era.Hy. an iz:di .. mav be 
regard.:!d as 'vi thin tha of 
bci:an heal tb ar:d mec!cal.se::-'o'iCe 
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program if he/she is re;ar.dcci a_s an 
lnd:an bv the con:.rm.:n:tv m wh:ch he/ 
she lives. as e1.·idenced b•; s;:;ch factors 
as: tribal membershio. enroliment. 
reside:1ce on tax-exe.mct land. 
ownership of restricted property: active 
particip:!.tion i.n tribal affairs: or other 
;eiev.ant factors in keeping with general 
Bureau of indian Affairs pract!ces in the 
jurisdiction. 

(ii) In case of doubt as to w_hether an 
indi'l:idual applying foi care is within the 
scope of the program. the Meclicai 

• Officer in Cha.rge shall obtain from .the 
~ · appropriate Bureau of Indian Affairs­
~ officials in the jurisdiction ir.forr::ation 
4 pertinent to his. determination of the 
& . individual's continuing relationship to 

·- the Indian population group served by 
- the local prom-am. I -, (2) You. are eligibl~ fur-a1.·aiiable 
I· services. as medically indicated. if you 
[ .are (a} the non-Indian spouse of an 
\ · eligible Indian and reside i.n the 

. household of that eligible Indlan: or (b) 
you-area non-Indian member .of an 
eligible Indian's immediate family and 
reside in the household of that eligible 
Indian; or (c) you are the survidng non­
Indian spouse of an eligible lndjan and 
you continue to live in the comm~ty 
served by the local facilities and _ 
program and have not remarried a non" 
eligible individual; --' 

- · (3) You may be eligible for available 
· services, as medicallv indicated if vou 

are· a non-Indian residing in an eligible 
- Indian's.household and a medical · 

determination is !:lade bv the Medical 
Officer in Charge that pr-o\·iding 
necessary ser.'ices to you will aid in 
conserving the health of Indian{s) in that 
household. The deter!!'Jnation will be a 
profess'io::1al judgment based upon the 
individual circumstances of each case. 

(b) Emergency si!ua!icr:s. If the 
applicant's condition is such that -

,, immediate care and treatment are 
, . necessary. services shall be pro\·h1eu 
t-~ pending determination of eligib;l!ty. · 
f (c) Priorities for care anq treat man! .· 

. among eligible indh·idual!j 1\"l: o are 
withb the scope~~ the program. \\'hen 
funds, facilities. or personnel are 
insufficient to provide the indici:lted 
volume of services. priof.t!es for care 
and treatment betwee:-! ei!'.!ii.Jie 
individuals will be determi:~ed on the . 
basis of: 

(1) Their rebtive medical need. and: 
(2) Their access to other arr<mgements 

for obt~in;~g L1e n~cessary caie. 

!lill..ING COOE Ci1D-U-M 


